* 0lhr_AC-CC_ab0434_pi03

O

@

(FORM UPDATED: 08/11/2010)

WISCONSIN STATE LEGISLATURE ...
PUBLIC HEARING - COMMITTEE RECORDS

2001-02

(session year)

Assembly

(Assembly, Senate or Joint)

Committee on ... Corrections and Courts (AC-CC)

COMMITTEE NOTICES ...

> Committee Reports ... CR
> Executive Sessions ... ES

> Public Hearings ... PH

INFORMATION COLLECTED BY COMMITTEE FOR AND AGAINST PROPOSAL

> Appointments ... Appt (w/Record of Comm. Proceedings)
> Clearinghouse Rules ... CRUIE (w/Record of Comm. Proceedings)
> Hearing Records ... bills and resolutions  (w/Record of Comm. Proceedings)

(ab = Assembly Bill) (ar = Assembly Resolution) (ajr = Assembly Joint Resolution)
(sb = Senate Bill) (sr = Senate Resolution) (sjr = Senate Joint Resolution)

> Miscellaneous ... MisScC

* Contents organized for archiving by: Mike Barman (LRB) (May/2012)




793 276 2888 P.B3/06

"},9-18—199? 18:03 NATIONAL UICTIM CENTER
¥ 4 Ntional cagh O\ e
" for, !
\ A Victim Center W Y L

de. odweocy @l masrce e
Sonded i by of Sumey vou Bubow

STATE LAWS ADDRESSING POLYGRAPHING OF

VICTIMS OF SEXUAL OFFENSES
(Should be viewed as a partial list.)

ARIZONA - current through 1996

13-4065 . Prohibition on psychological or psychiatric examination to determine credibility

Except on agreement of the parties or as provided in section 13-3993, the court shall not order an
adult or child victim or witness in a prosecution for any offense in violation of chapter 14 of this title,
a dangerous crime against children in the first or second degree or child abuse to submit to a
psychological or psychiatric examination for the purpose of assessing the witness! or victim's
credibility.

[Note, 13-3993 is Examination of defendant pleading not guilty by reason of insanity; privilege
inapplicability; reports ] ‘ :

CALIFORNIA - current through 1996.

PC 6374, '

POLYGRAPH EXAMINATION OF COMPLAINING WITNESS TO SEX OFFENSE AS

PREREQUISITE TO FILING ACCUSATORY

(2) No state or local governmental agency involved in the investigation or prosecution of crimes, or

any employee thereof, shall require or request any complaining witness, in a case involving the use

of force, violence, duress, menace, or threat of great bodily harm in the commission ¢i" any sex

offense, to submit to-a polygraph examination as a prerequisite to filing an accusatory pleading.
(b) Any person who has been injured by a violator of this section may bring an action against the

violator for his actual damages or one thousand dollars (81,000), whichever is greater.

COLORADO - current through 1995.

18-3-407.5.
VICTIM EVIDENCE - FORENSIC EVIDENCE - ELECTRONIC LIE DETECTOR EXAM

WITHOUT VICTIM'S CONSENT PROHIBITED.
(1) Any direct cost associated with the collection of forensic evidence from the
victim shall be paid by the referring or requesting law enforcement agency.

(2) No law enforcement agency may require a victim of a sexual offense to submit to a polygraph
examination or any form of a mechanical or electrical lie detector examination as the sole condition
for proceeding with any criminal investigation or prosecution. A law enforcement agency shall
conduct any such examination only with the victim's written informed consent. Consent shall not be
considered informed unless the law enforcement agency informs the victim in writing of the victim's
right to refuse to submit to the examination. In addition, the law enforcement agency shall orally
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provide to the victim information about the potential uses of the results of such tests.

CONNECTICUT - current through 1997

54-86j(a -b)

POLYGRAPH EXAMINATION OF VICTIMS OF SEXUAL ASSAULT RESTRICTED.
(2) No member of any municipal police department, the state police or the Division

of Criminal Justice may request or require any victim of a sexual assault under

section 53a-70, 53a8-70a, 53a-70b, 53a-71, 53a-72a, 53a-72b or 53a-732 to submit

to or take a polygraph examination. (b) For the purposes of this section,

“polygraph" means any mechanical or electrical instrument or device of any type

used or allegedly used to examine, test or question individuals for the purpose ‘of

determining truthfulness.

ILLINOIS - current through 1996
725-200/1(a -b)
LIE DETECTOR TESTS. [FORMERLY. 38-1551]. ‘

No law enforcement officer, State's Attorney or other official shall require a sexual assault victim
to submit to a polygraph exam or other lie detector test as a condition for proceeding with the
investigation,
charging or prosecution of such offense. Such a test shall be given only at the victim's request.

A victm's refusal to submit to such a test shall not mitigate against the investigation, charging or

prosecution of the pending case.

IOWA - current through 1996

709.17

POLYGRAPH EXAMINATIONS OF VICTIMS - LIMITATIONS.

A criminal or juvenile justice agency shall not require a person claiming to be a victim of sexual abuse
or claiming to be a witness regarding the sexual abuse of another person to submit to a polygraph or
similar examination as a precondition to the agency conducting an investigation into the marter. An
agency wishing to perform a polygraph examination of a person claiming to be a victim or witness
shall inform the person of the following:

1. That talang the polygraph examination is voluntary.

2. That the results of the examination are not admissible in court.

3. That the person’s decision to submit or refuse a polygraph examination will not be the sole basis
for a decision by the agency not to investigate the matter.

An agency which declines to investigate an alleged case of sexual abuse following a decision by 2
person claiming to be a victim not to submit to a polygraph investigation shall provide that person,
in writing, the reasons why the agency did not pursue the investigation at the request of the person.
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MICHIGAN - current through 1994

28.1274(2)(1 -5)

DEFINITIONS; POLYGRAPH EXAMINATION, PROHIBITION; INFORMING

VICTIM OF RESULTS; APPLICATION, EXAMINATION REQUESTED BY DEFENDANT.
A law enforcement officer, including a prosecutor, shall not order or request 2 sexual assault

victim to submit to a polygraph examination or lie detector test. A law enforcement officer shall not

inform a victim of the option of taking a lie detector test unless the victim inquires concerning a test,

or when the person accused of the offense voluntarily submits to the test and the results suggest the

accused may not have committed the crime.

NEW YORK - current through 1995 '

CPL 160.45(1 -2) |

POLYGRAPH TEST; PROHIBITION AGAINST. .

No district attorney, police officer or employee of any law enforcement agency shall request or
require any victim of a sexual assault crime to submit to any polygraph test or psychological stress
evaluator examination.

As used in this section, “victim of a sexual assault crime’ means any person alleged to have sustained
an offense under article 130 or section 255.25 of the penal law. -

OREGON - current through 1996

163.705

POLYGRAPH EXAMINATION OF VICTIMS IN CERTAIN CRIMINAL CASES
PROHIBITED.

No district attorney or other law enforcement officer or investigator involved in the investigation or
prosecution of crimes, or any employee thereof, shall require any complaining witness in a

case involving the use of force, violence, duress, menace or threat of physical injury in the
commission of any sex crime under ORS 163.305 to 163.575, to submit to a polygraph examination
as a prerequisite to filing an accusatory pleading.
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TEXAS - current through 1996,

CCP Art. 15.051.
POLYGRAPH EXAMINATION OF COMPLAINANT PROHIBITED.

(@) A peace officer may not require a polygraph examination of a person who charges or seeks
to charge in a complaint the commission of an offense under Section 21.11, 22.011, 22.021, or
25.02, Penal Code.

(b) If an attorney representing the state requests a polygraph examination of a person who
charges or seeks to charge in a complaint the commission of an offense listed in Subsection (a),
the attorney must inform the complainant that the examination is not required and that a
complaint may not be dismissed solely:

(1) because a complainant did not take a polygraph examination; or

(2) on the basis of the results of a polygraph examination taken by the complainant,

() An attorney representing the state may not take a polygraph examination of a person who
charges or secks to charge the commission of an offense listed in Subsection (a) unless the
attomney provides the information in Subsection (b) to the person and the person signs a statement
indicating the person understands the information.

(d) A complaint may not be dismissed solely:

(1) because a complainant did not tzke a polygraph examination; or .

(2) on the basis of the results of 2 polygraph examination taken by the complainant.

VIRGINIA - current through 1996

19.29.1

WRITTEN NOTICE REQUIRED FOR COMPLAINING WITNESS WHO IS REQUESTED TO
TAKE POLYGRAPH TEST.

If a complaining witness is requested to submit to a polygraph examination during the course of a
criminal investigation, such witness shall be informed in writing prior to the examination that (I) the
examination is voluntary, (ii) the results thereof are inadmissible as evidence and (iii) the agreement
of the complaining witness to submit thereto shall not be the sole condition for initiating or continuing

the criminal investigation.

09/97
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Law Enforcement Policy Regarding
the Polygraphing of Crime Victims

The Pennsylvania District Attorneys Association, the Office of the Attorney General,
the Pennsylvania State Police and the Pennsylvania Chiefs of Police Association hereby
recognize the following findings regarding the testing of victims of crime by useof a
polygraph and/or other similar testing device.

WHEREAS, the law enforcement community recognizes that all victirr‘ls of crime
must be treated with dignity and respect; and,

WHEREAS, the use of a polygraph or similar testing device on a victim of crime can
cause the victim additional stress and a fear of being disbelieved; and,

WHEREAS, the polygraph and other similar testing devices can, in certain instances,
serve as a valuable tool in criminal investigations.

Accordingly, the above-named organizations hereby adopt for use by their members
and personnel the following policies regarding the use of the polygraph and similar testing
devices during the course of criminal investigations.

1. No law enforcement agency shall require a victim of a crime to submit to a
polygraph examination, or any form of mechanical or electrical lie-detector examination, or
psychological stress evaluation examination as a sole condition for proceeding with any

criminal investigation or prosecution.



2. The submission to a polygraph examination, or any form of mechanical or

electrical lie-detector examination, or psychological stress evaluation examination shall be

voluntary on the part of a victim, and a victim will be advised that they have no obligation to

submit to such an examination whatsoever.

3. No investigation or prosecution shall be terminated on the sole basis that the

victim in the case refused a polygraph examination or any other form of mechanical or

[

electrical lie-detector examination or psychological stress evaluation examination.

4. Whenever possible, investigators and prosecutors investigating a crime should

conduct all other investigative steps before asking a victim to submit to a polygraph

examination or any other form of mechanical or electrical lie-detector examination or

psychological stress evaluation examination.
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Abstract Sexual assault survivors are scrutinized in a manner unlike
that meted out to any other victims of crime. Law enforcement officers
or prosecutors may subject the survivor to a polygraph exam in an
attempt to ascertain the truth or as a prerequisite to further investi-
gation of the case. In a survey conducted with rape crisis centres
across the United States, 63 centres in 17 states reported working
with survivors of sexual assault who had been polygraphed. Rape cri-
sis centres in 11 states reported that children had been polygraphed.
This article examines the practice of polygraphing survivors of sexual
assault.

1 INTRODUCTION

Ever since the spoken word, we have had the lie, and a desire to
separate the true statement from the false statement. Distinguishing the
true statement from the false statement is critical in matters of criminal law,
and societies have utilized a variety of means to ascertain the truth. Although
the truth is sought to clarify criminal matters, in no crime other than sexual
assault is there such an extensive history of myths and disbelief surrounding
the survivor of the crime. This history of myths and disbelief has prompted
law enforcement officers and prosecutors in many communities to adopt the
practice of polygraphing sexual assault survivors. This article explores this
practice and its implications.

2 LITERATURE REVIEW
2 1 Sexusal Assault

Sexual assault is a well-documented, widespread problem in American
society. The National Coalition Against Sexual Assault (NCASA) states: 'Any-
one can become a victim of sexual assault, regardless of age, sex, race,
appearance, or economic status.’® According to the Federal Bureau of In-
vestigation (FBI), ‘one American is raped every six minutes’.’ The avallable
information concerning the incidence of sexual assault, child sexual abuse
and incest is startiing. For example, in a study by Russell.*® 38% of female
children had been victims of a "hands on' sexual offence by the age of 18.

255
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Koss'® reports that ‘one out of every four college women has been the victim
of rape or attempted rape’. Recent information on male rape indicates that
‘7% to 10% of all adult rape victims are male'.2

Trauma to the sexual assault victim is also well-documented: ‘Victims
suffer physically and psychologically. A myriad of problems may result -
sleep and eating disorders. nightmares. anxiety, fear, feelings of shame. an-
ger and revenge.'® Burgess and Holmstrom report the prevailing emotional
reaction of rape survivors to be fear - ‘fear of physical injury, mutilation
and death’.® Burgess and Holmstrom state that survivors also report feelings
of ‘humiliation, degradation, guilt. shame, . . . embarrassment. . . . self-blame,
anger, and revenge'.® In a study conducted by Warshaw, ‘30% [of sexual
assault victims| contemplated suicide’.?®

The women's movement of the 1960's first began to expose women's
reality of sexual assault. By 1972, the first rape crisis centres in the United
States were formed.'* Women have worked to djspel myths concerning sex-
ual assault, and to improve the system serving sexual assault victims. As a
result, sexual assault, which was once rarély acknowledged, has now come
to be understood as a far too common experience, particularly in the lives
of women and children. Today, thousands of women, children and men speak
out after being sexually assaulted.

2 2 The Second Assault

Several authors have poignantly described the !second assault' which
is perpetrated by the 'system’ after a woman reports that she has been
sexually assaulted.” ®'®% In perhaps no other crime are the victims scruti-
nized in the manner experienced by sexua! assault survivors. In a study by
Willtams and Holmes.>® 13% of the victims interviewed indicated that the
‘worst thing about this experience [sexual assault]' was the ‘judgmental at-
titudes of others’, ranking this experience number five behind fear, help-
lessness, the sexual acts of the assault and negative personal consequences.

In the seventeenth century, Chief Justice Lord Matthew Hale ruled
that judges are required to provide the following instructions to juries: ‘Rapg
Is an accusation easily to be made, hard to be proved, and harder to be
defended by the party accused, though never so innocent.’s This attitude
seems to have survived and prevailed throughout the twentieth century. A
1977 study by Bohmer, cited by Williams and Holmes,* of 38 Judges revealed
that they classed rape victims into one of three categories:

(1) [Glenuine victims: those who are attacked by a stranger leaping
out of the shadows of a dark alley; (2) consensual victims: the com-
plainant was seen as asking for it, regardlesss of whether the assault
was consistent with a legal definition of rape (a bar pickup was used
as a stereotypic example): (3] vindictive females: the alleged rape was
seen as totally consensual sex or as fabricated for the woman's own
idlosyncratic, vindictive purposes.’

Even Burgess and Holmstrom® have labelled legally defined sexual
assault cases as ‘accessory-to-sex’ (for example a child ‘consenting’ to sex
with an adult), and ‘sex-stress’ (that is giving consent to sex and then with-
drawing consent prior to having sex, because the situatign has changed),
failing to acknowledge these cases as ‘real rapes’.
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Willlams and Holmes* provide evidence that the public believes that
women frequently make false accusations of rape. Their study of over 1 000
Anglo-American, black. and Mexican-American men and women revealed
that the majority believed that ‘'men are often falsely accused of rape’. Indeed,
others have documented that rape victims are routinely ‘scrutinized for
truthfulness and consistency of detail’.'®

There are few references in the literature to the use of polygraph ex-
ams to distinguish a ‘real rape’ from a false accusation. This is, however,
one of the means by which survivors of sexual assault are revictimized by
the system. In a Florida study, Martin, DiNitto, Nortont and Maxwell'* noted
that polygraph exams are administered by law enforcement officers and
prosecutors to assure themselves of the accuracy of the survivor's state-
ment. In 1989, the Texas Department of Public Safety polygraphed more
survivors of sexual assault than victims of any,other crime.*' The use of
polygraph exams reaffirms the belief that women frequently make false ac-
cusations of sexual assault. It also serves to traumatize further many of the
small number of victims who choose to report these crimes.

2 3 Methods of Ascertaining Truth

In biblical times the three primary methods used to determine guilt
or innocence were ‘trial by battle, the ordeal, and compurgation’.? In the
case of ‘trial by battle’, the injured person or a family member met the ac-
cused and engaged in a duel: ‘The gods were believed to give the victory to
the tnnocent party.'® As civilization advanced, compurgation was used, which
required several people to take an oath that the accused was innocent.

The ‘ordeal’ was also based on the idea of the gods protecting and/or
aiding the innocent person. The ordeals to which the accused were subjected
included ‘carrying a piece of hot iron, walking through fire, plunging one's
arm in boiling water, or running a gauntlet of a shower of spears . ... Ifa
man's hand healed rapidly after he had carried a hot stone or picked an
object out of a pot of scalding water, he was adjudged innocent’.?

The history of torture extends from the ‘devices of primitive man’ to
the practices of modern day police departments using the ‘third degree’.® In
early modern history, torture was used as a method of ‘extracting confes-
sions of guilt or disclosing incriminating information relative to others’.?
There were usually several stages of torture, beginning with ‘imprisonment
in a foul dungeon or a small cell’.? This was followed by mental torture caused
by the uncertainty of what was to happen next as the subject was brought
into a room of unfriendly judges with heinous instruments of torture. Finally,
varfous forms of physical torture were used, some which could result in
death.

Another well-known method of determining the truth is the oriental
rice test. In this method, the suspect is fed a mouthful of rice. The suspect
‘would be judged guilty if he could not easily and quickly spit out the rice
from his mouth - a test predicated on the fact that fear and tenseness inhibit
the creation of saliva'.®

Block describes another truth test, this one used by King Solomor to
‘determine which of two women was speaking the truth in claiming a small
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child as her own. Ordering the child to be cut in two, the ruler reasoned that
the truthful woman would willingly relinquish her claim in order to save a
life and that the liar would not challenge the edict’.s

2 4 Polygraph Exams

The polygraph exam is the ‘lie detector’ of the 20th century. Cesare
Lombroso. in approximately 1895, utilizing a hydrosphymograph, attempted
todetect false statements by measuring changes in blood pressure.? Dr John
A Larson is credited with developing the first polygraph in 1921, which meas-
ured blood pressure, heart rate and respiration.'® In 1926 Leonard Keeler
Introduced a fourth measure to the polygraph exam, ‘a system of measuring
skin resistance to electricity'.’®* Finally, John E Reid added a measure of
muscle contractions to the polygraph.'?

During the polygraph exam, the person under investigation is sub-
Jjected to questioning after being attached by various means (such as pneu-
mograph tubes around the chest and abdomen, a blood pressure pulse cuff
around the arm and electrodes to two fingers) to the polygraph machine; the
examiner then interprets the subject's physiological responses, as recorded
by the polygraph machine. to determine the truthfulness, or lack thereof, of
the response to each question. Several methods of questioning may be uti-
lized during an interview in an effort to provide a baseline measure of the
subject’s truthful and deceptive responses.” This is followed by several tests,
and may conclude with the examiner telling the subject that deceptive res-
ponses have been recorded - whether or not this is true - in an attempt to
elicit a confession.'” (Since it is not possible to describe polygraph methods
and questioning without a lengthy discussion, those interested in further
information may see Lykken'” or Reid and Inbau.}*

The validity of the polygraph remains questionable. Supporters of the
polygraph claim an accuracy rate of more than 90%, and that ‘it is difficult
for even the most cunning offender to deceive an experienced polygraph
examiner'.® Yet, few states allow information from polygraph exams to be
admitted as evidence in criminals trials, because of lack of confirmation
about its validity.® According to Block, J Edgar Hoover was ‘unimpressed by
the claimed value of the polygraph'.s Richard Nixon allegedly said, ‘I don't
know how accurate they [lie detectors] are, but | know they'll scare the hell
out of people’.s

It is this ability to ‘scare the hell out of people’ that is the basic tenet
of the polygraph exam. In fact, many times suspects confess during a po-
lygraph procedure. According to JE Reld, the developer of the modern day
polygraph exam, ‘the most important requirement for an effective examin-
ation by means of this technique.. . . [is to] increase a lying subject’s concern
over possible detection'.2¢

2 5 Factors Affecting Polygraph Results

Many authors have written about the polygraph exam and factors
which can affect its reliability and validity. 25121317 23-2527 There are articles
on how to ‘beat’ a polygraph exam.'' and examples of inaccurate polygraph
results.'* 7 For purposes of this article, reliance is placed on the work of the
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developer of the modern day polygraph himself, JE Reid. Retd’s* long list of

factors affecting polygraph test results includes:
‘Lack of concern over the possibility of detection ... extreme emo-
tional tension or nervousness . . . overanxiety . . . anger . . . concern
over neglect of duty or responsibility that made possible the commis-
sion of the offense by someone else . . . involvement in other similar
acts or offenses . . . physical discomfort during test . . . excessive in-
terrogation prior to test ... excessive number of test questions ...
adrenal exhaustion ... inadequate question phraseology .. . inade-
quate control questions ... physiological and mental abnormalities
... miscellaneous factors (which include room temperature, moving
the blood pressure cuff or arm, moving the pneumograph tube, etc.).’

Many of the items in the above list indicate one of the primary prob-
lems with the polygraph exam: The polygraph may be able to register re- .
action to a question, but not necessarily a deceptive reaction. At this time
in our history. a specific emotional response indieating a false statement
has not been isolated. Instead, the polygraph exam attempts to detect re-
actions of fear and guilt. .

According to Burgess and Holmstrom® the overwhelming emotion ex-
pressed by sexual assault survivors is fear. In addition to fear (that is, what
Reid calls ‘extreme emotional tension and nervousness’), survivors may also
experience anxiety {that is. what Reid calls ‘overanxiety’), anger. and self-
blame (that is, what Reid calls ‘concern over neglect of duty or responsibility
that made possible the commission of the offense by someone else’).?® It must
also be noted that the survivor's reaction may be increased at times when
he or she is reminded of the assault, such as during questioning about the
offence.

Several other factors noted by Reid should also be considered when
determining the reliability of polygraph exams on sexual assault survivors.
Reid notes that excessive interrogation prior to the exam may affect the
results.?® Most survivors reporting sexual assault have not only been ver-
bally interrogated by law enforcement officers, but also physically examined
as evidence is collected by medical personnel during the sexual assault ex-
amination protocol (more commonly known as the ‘rape exam’).

Reid also notes that physical discomfort during the polygraph exam
may affect results.?s For example, the pneumograph tubes, which are placed
below the breasts and across the chest, may be uncomfortable for women.
especially menstruating women. This physical as well as emotional discom-
fort may be compounded if the survivor was bound by his or her offender
during the course of the assault.

3 METHODOLOGY
3 1 Background of Study

The Texas Association Against Sexual Assault (TAASA) is a state-
wide membership organization comprised primarily of rape crisls centres
and staff from those centres. In 1988 organizational and individual members
made the board of directors of TAASA (of which this author was a director)
aware that police investigators were polygraphing survivors of sexual as-
saults in conjunction with case investigations. The TAASA membership
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became interested in legislation which would ban this practice. In prepa-
ration for the next session of the Texas legislature, the TAASA board of
directors, in conjunction with some of its members, conducted the first phase
of the research reported in this article. During this phase, a questionnaire
was drafted and distributed to the general membership concerning the prac-
tice of polygraphing sexual assault survivors. The intent of the questionnaire
was to determine the extent of the practice of polygraphing sexual assault
survivors; how and when the polygraph was requested; the actions taken
based on the results of, or refusal to take, the polygraph exam; the impact
on survivors; and whether children as well as adults were being polygraphed.

During the 1989 Texas legislative session, the author was contacted
by a reporter with a national television show. Having heard of the legislation
to ban polygraphing of sexual assault survivors, the reporter asked whether
this practice occurred elsewhere in the United States, or whether it was ‘just
another Texas aberration'? Not knowing the answer, the author conducted
the second phase of this research, a brief telephone survey of several state '
anti-sexual assault coalitions and several other rape crisis centres in the
nation. Some respondents said they had heard that it occurred; others did
not know if it was a practice. In order to determine systematically the extent
of the practice, the author conducted the third phase of the research, a
survey of members of NCASA.

3 2 Instruments

The survey instrument distributed in Texas by TAASA included nine
questions. Seven close-ended questions required a ‘yes’ or 'no’ answer and
two open-ended questions asked for details of specific incidents or other
comments.

The instrument distributed nationally through NCASA in phrase three
was basically the same as the instrument distributed through TAASA, ex-
cept for minor wording variations (for instance ‘you have worked with' was
changed to "you or your centre has worked with'). The instrument distributed
through NCASA also asked if any of three specific adverse actions had oc-
curred following administration of the polygraph exam to the survivor -
charges dropped. no investigation or survivor arrested. Additionally, re-
spondents were asked to indicate if their state had a law banning or re-
stricting polygraph exams on sexual assault survivors. (See Table 1 for the
instrument distributed nationally.}

3 3 Sampling and Distribution
3 31 Texas Distribution

In 1989 TAASA maliled the survey questionnaire to all 57 rape crisis
centres in Texas. A letter accompanying the questionnaire briefly explained
the proposed legislation to prohibit law enforcement or criminal justice per-
sonnel from requesting or requiring a sexual assault survivor to submit to
a polygraph exam. The letter further indicated that the survey results would
be used to assist in the passage of the legislation. Respondents were asked
to complete the questionnaire based on their experience with survivors in
their service area. The letter included a telephone number which could be
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called for additional information. Thirty-five (61%) of the 57 centres re-
sponded to the survey (two additional Texas centres responded to the dis-
tribution through NCASA).

3 3 2 Natlonal Distribution

In 1990 the questionnaire, with minor modifications. was distributed
to members of NCASA by three means. First, in June 1980 the questionnaire
was maliled as part of a regional newsletter distributed in the southwest
United States. Secondly, the questionnatre was reproduced in the 1990 sum-
mer edition of NCASA's national newsletter. Finally, in July 1990 the ques-
tionnaire was distributed to persons attending the NCASA annual conference
and business meeting, which was held in Denver, Colorado.

Each time the survey was distributed, a retyrn address was provided.
Respondents pald for the return postage. In addition. a short statement was
attached to the questionnaire stating NCASA's positjon on polygraph testing
of sexual assault victims and the intended use of the results of the ques-
tionnaire. Twenty-one centres responded to the NCASA newsletter; eight
centres responded to the regional newsletter: and 19 centres responded to
the conference distribution. (The Ohio Coalition Against Sexual Assault
(OCASA) copied and distributed the questionnaire to centres in Ohio, and
returned a compilation of the results.) ' :

The questionridires from all sources were tabulated. For question
number one, all answers were tabulated for ‘yes' and ‘no’ responses. For
questions two through seven, only centres which responded ‘yes’ to question
one were included in the tabulation. A ‘yes’ or ‘no’ answer for each state
was also provided for question number ten.

3 4 Results

Combining results from phase one and phase three, 83 centres repre-
senting 19 states returned questionnaires - Alaska, California, Connecticut,
Florida, Hawaii, 1daho, Illinois, lowa, Kentucky, Missouri (serving Kansas
City. Kansas also), Montana, New York, Oklahoma, Ohio, Pennsylvania, Rhode
Island, Texas and Virginia. The 83 centres which responded served 364
counties with a total population of approximately 39 292 525.2° Responses
were received from centres serving all the counties in Ohio, Connecticut and
Rhode Island. Additionally, the service area of the centre responding in Ha-
walii contained approximately 79% of the population of Hawalii, the service
area of the centre responding in Illinots contained approximately 49% of the
population of lllinois, and the service area of the centres responding in Texas
contained approximately 73% of the population in Texas.

Twenty (24%) of the 83 centres had no experience of survivors being
asked to take polygraph exams. In two states, California and Alaska, none
of the centres reporting had polygraph experiences. Table 2 shows the cumu-
lative total number of ‘yes’ responses (that is, responses of those that had
polygraph experiences) to each statement on the questionnaire. Of the 63
centres reporting experiences with the polygraphing of survivors, 31 centres
{in 15 states) reported that the survivors had been requested to take the
polygraph before the investigation commenced. Twenty-two centres (in 13
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states) reported that the survivors had been told that there would not be an
investigation if the survivor did not take a polygraph exam. Twenty-nine
centres (In 12 states) reported that the survivors were asked to submit to
the polygraph test before the perpetrators were asked to take the exam.
Twenty-six centres (in 11 states) reported that children who had been sex-
ually abused had been asked to submit to polygraph exams.

Eighteen centres (in nine states) reported experiences with survivors
being told that they would go to jail if they lied during the polygraph exam.
Thirty-two centres (in 13 states) reported that survivors had dropped charges
as a result of their experience with polygraph testing.

Nineteen centres (in 12 states) reported that adverse actions were
taken based on the results of the polygraph exam. or because the survivor
refused to take the exam [responses from the 37 centres in Texas were not
available to this question). Two major types of adverse action were reported.
Thirteen centres (in eight states) reported that charges were dropped. Eleven
centres (in nine states) reported that no investigation was conducted based
on either the victim's refusal to submit to.the polygraph exam or the results
of the polygraph exam. Other adverse actions fncluded discontinuation of
investigations, harassment of survivors by law enforcement officers, pres-
sure and added stress on survivors, and refusal of law enforcement officers
to submit cases to the prosecutor. Personal knowledge of the author includes
one case in Texas in which the survivor was arrested after ‘failing’ the po-
lygraph exam. ‘ .

Twenty-four of the 83 respondents (29%) provided comments to the
open-ended question on the survey instrument. The comments generally fell
into five categories:

a Thirty per cent of the centres responding to this question reported
that the practice rarely occurred, occurred only in special instances
or occurred only in particular areas.

b Twenty-one per cent of the respondents provided descriptions of sur-
vivors' responses, such as thetr being frightened and/or upset by the
procedure.

c Seventeen per cent of the centres provided information on laws in
other states banning the practice of polygraphing sexual assault
survivors.

d Twelve per cent of the centres reported that polygraph was a routine
practice with certain survivors, such as in acquaintance/date rape,
marital rape. or with minors.

e Eleven per cent of the responses indicated reactions to the practice
of polygraphing surivors, such as ‘hate it", shock and disbelief that
this could be happening anywhere.

4 DISCUSSION AND CONCLUSIONS
4 1 Limitations of the Study

The primary limitations of this study are the relatively small number
of responses, and the potential bias of a convenience sample. The rape crisis
centres responding to the survey represent only a small percentage of centres
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in the country. However, the service areas of the centres responding to this
survey contain approximately 17% of the population of the United States.
As might be expected in a convenience sample, this study may have included
more responses from centres familiar with the polygraphing of survivors
than those which were not.

4 2 Discussion

Despite these limitations, it is obvious that survivors of sexual assault
are being asked to submit to polygraph exams throughout the United States
- it is not 'just another Texas aberration’. The polygraphing of survivors of
sexual assault seems to be a local practice, with some centres in a state
having experiences with it, and others not. In some areas, all survivors
meeting certain criteria are asked to submit to a polygraph exam - more
than one centre reported that this was the case for any survivor of an ac- |
quaintance rape. . :

Persons reporting the crime of sexual assadlt are subjected to treat-
ment unlike that received by most victims of crime. Some law enforcement
officers refuse to begin an investigation until the survivor has taken and
‘passed’ a polygraph exam. Some survivors of sexual assault are required
to submit to a polygraph test prior to the offender's being polygraphed, or
even identified. Survivors of sexual assault are not given the benefit of belief,
despite widespread knowledge of the victimization of women. Especially trou-
bling is that children may be subjected to a polygraph exam.

Given the lack of conclusive evidence concerning the reliability or
validity of the polygraph exam in general, and the additional factors which
may hinder an accurate assessment of the reactions registered on a poly-
graph exam by a sexual assault survivor, subjecting a survivor to this pro-
cess is unwarranted. Recognizing this, at least three states. New York.
Connecticut and lilinots, currently have laws banning or restricting law en-
forcement officers and prosecutors from using polygraph exams with sexual
assault survivors. In Texas the polygraph exam may only be administered
to a person who voluntarily agrees to take it. But, according to Simon, cited
in Gale,'* ‘a rational person will not place herself at risk unless she has
reason to fear what others may do to her, or refuse to do for her, if she does
not submit to |a polygrapn exam]'. Use of the polygraph exam in Texas and
other states can hardly be considered to be voluntary when sexual assault
survivors realize that their cases will not be investigated if they refuse to
submit to the exam - thereby insuring that their offenders will walk free.

4 3 Conclusion

Polygraph exams have failed to prove the ability of the machine or the
examiner to distinguish falsehood from truth. It is highly unlikely that a
polygraph exam can separate the reaction of a trauma survivor from that of
a liar. Unfortunately, use of this method has become one more revictimt-
zation of the survivor who has come to the system for protection. The use
of polygraph exams in sexual assault cases further perpetuates the myth
that women frequently and falsely accuse innocent men of sexual assault.

The TAASA continues to pressurize the state to pass legislation to
ban the use of polygraph exams on sexual assault survivors. In addition to



264

legislation, TAASA has recently received the support of an American Civil
Liberties Union (ACLU) attorney to pursue legal action. such as the tort
actions addressed by Edgar A Jones. Jones'* suggests that tort action may
be considered for battery, misrepresentation. intentional infliction of mental
distress, defamation and product liability as a result of a person's having
been polygraphed. Both TAASA and NCASA are committed to improving
soclety’s response to survivors of sexual assault. To achieve this goal, nec-
essary action must continue until no survivor of sexual assault is subjected
to revictimization by polygraphing.
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TABLE 1: Survey on Use of Polygraph Testing on Survivors of Sexual

1

10

11

Assault

Have any survivors that you or your centre has worked Yes [J

with been asked to take a polygraph test?
If yes. go to questlon 2. If no, go to question 10.

Was the survivor asked to take a polygraph test before
an investigation was begun?

Was the survivor told that an investigation would not
begin until a polygraph test was taken?

At the time of the polygraph exam, did law enforcement
officers tell the survivor he or she would go to jail if he
or she lied?

Was the survivor asked to take the exam, before the
assajlant?

Has any survivor said he or she dropped sexual assault
charges as a result of his or her experience with poly-
graph testing? '

Has a child survivor been asked to take a polygraph
test?

Has there been adverse action taken because of a sur-
vivor's refusing to take a polygraph test, or because of
the results of the test?

If yes, the action was: O Charges dropped
&I No investigation
0O Arrested survivor
O Other

Yes [

Yes [J

Yes O

Yes [

Yes (1

Yes []

Yes (J

No O

No O

No OO

No 0

No 0O

No O

No O

No OO

Any other information you may wish to cite:

Does your state have a law restricting or banning po- Yes (O

lygraph testing on sexual assault survivors?

Centre name City/State

No O

Counties/Parishes served




TABLE 2: Cumulative Responses to Questionnaire
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N=19 N=83
Total states Total centres
Survey question answering yes | answering yes
Any survivor polygraphed? 17 (89%) 63 (76%)
Before investigation would begin? 15 (79%) 31 (37%)
No investigation if survivor refused
exam? 13 (68%) 22 (27%)
Threat of jail if survivor failed exam? 9 (47%) 18 (22%)
Survivor tested before assailant? 12 (63%) 29 (35%)
Any survivor drop charges? 13 (68%) 32 (39%)
Any child ever polygraphed? 11 (B8%) 26 (31%)
State law restricting polygraphs? 3 (17%) 3 (6%)
Any adverse action after exam? 12 (63%) 19 (23%)
If yes to above, what adverse action:* N=18. N=46
Charges dropped 8 (44%) 13 (28%)
No investigation 9 (50%) 11 (24%)
Arrested survivor 0 (0%) 0 (0%)
Other 5(11%)

* Does not include Texas

3(17%)
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The Validity of the Lie Detector: Two Surveys of Scientific Opinion
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The widespread use of polygraph ( 'lie detector’") tests has important social and individ-
ual consequences. Courts asked to admit polygraph findings into evidence, as well as
individuals asked to submit to polygraph tests, have a natural interest in the acceptance
by the relevant scientific community of the polygraph technique. For this reason, we
conducted mail surveys to obtain the opinions of 2 groups of scientists from relevant
disciplines: members of the Society for Psychophysiological Research and Fellows of the
American Psychological Association’s Division | (General Psychology). Survey return
rates were high (91% and 74%, respectively). Most of the respondents believed that

olygraphic lie detection is not theoretically sound, claims of high validity for these
..rocedures cannot be sustained. the lie test can be beaten by easily learned countermea-
sures. and polygraph test results should not be admiuned into evidence in ¢ourts of law.

If one asks which psychological test—the Wechsler
Adult Intelligence Scale, the Scholastic Aptitute Test, the
Graduate Record Examination. the Minnesota Multipha-
sic Personality Inventory, or some other test—has the
most serious consequences for the examinee’s future. we
suggest that the easy winner in this contest may be a
polygraph test, invented by lawyer John Reid (Reid. 1947
Reid & Inbau, 1977) and known as the Control Question
Test (CQT). The CQT is currently widely used in the
United States by law enforcement agencies to determine
whether certain criminal suspects should be prosecuted or
classified as uninvolved in the crime under investigation.

Although a number of state supreme courts and legisla-
tures have proscribed the use of polygraph results in crim-
inal trials, in many states prosecutors can offer to release
defendants who are able to pass polygraph tests subject
to the stipulation that the results of the test can be intro-
duced as evidence in court should the defendant fail the
test. In addiuon, a trial court may be asked to consider
polygraph test results as evidence on the basis of argu-
ments that polygraph testing satisfies the court’s standards
for the admissibility of scientific evidence. These requests
almost always originate with defense attomeys who wish
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to admit the results of a passed polygraph test. The rules
for the admissibility of scientific evidence vary across
states. but both state and federal courts are likely to be
interested in whether a purported scientific procedure has
achieved general acceptance among scientists.'

Citizens asked to take polygraph tests may also wonder
whether there is general acceptance in the relevant scien-
tific community regarding the accuracy of the technique.
Two prior surveys of psvchologists’™ opinions have been
interpreted as indicating that there is widespread accep-
tance of polygraphic lie detection. In this report. we con-
sider the limitations of these prior surveys and present
the results of more comprehensive surveys ot members
of two psychological societies.

Surveys of Scientific Opinion

Members of the Society for Psychophysiological Re-
search {SPR) have been surveyed by or for polygraph

' Acceptance by the relevant scientific community was estab-
lished by the Supreme Court in 1923 under what has been known
as the Frve ruling ( Frye v. Unired States. 1923). Although Fryve
was superseded by the legislatively enacted Federal Rules of
Evidence (1984), the new rules applied only to tederal courts.
In the decades since the Frve decision, many state courts came
to adopt and still rely on the “*general acceptance’” test of Frye.
A recent U.S. Supreme Court decision ( Daubert v. Merrell Dow
Pharmaceuticals. 1993; see Faigman, 1995: Faigman. Kaye.
Saks. & Sanders. 1997). which is likely to influence state courts
that follow the federal lead. has replaced the Federal Rules of
Evidence. but under Daubert. the general acceptance criterion
of Frye remains relevant. as are other factors such as whether
the technique is based on “valid’® scientific principles and
methodology.
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advocates on two occasions (Amato, 1993; Gallup Orga-
nizauon, 1984). Although both surveys contained multi-
ple questions, the answer to one particular question asked
in both surveys has been used to suggest acceptance of
polygraphy by the scientific community (e.g., Honts &
Quick. 1996; Raskin, Honts, & Kircher, 1997). In those
surveys. respondents were asked to choose one of four
statements that best described their *‘opinion of polygraph
test interpretations’’ to determine ‘‘whether a subject is
or is not telling the truth.”” The question and the responses
in both prior surveys are reproduced in Table 1.

Proponents of polygraph testing have drawn special
attention to the fact that about 60% of respondents in
both prior surveys chose Alternative B, indicating that
polygraph interpretation ‘‘is a useful diagnostic tool”’
(see Table 1). There is general agreement that polygraph
testing can be useful as an interrogation tool, and respon-
dents who chose Alternative B may have interpreted the
statement to mean nothing more than this. Moreover, with
regard to this question. the prior surveys did not empha-
size the distinction between the CQT, the validity of which
is controversial, and other polygraphic detection tech-
niques such as the Guilty Knowledge Test (GKT: Lykken,
1981), which many consider to be scientifically credibie.
It is possible that some SPR members answered this ques-
uon with the GKT. rather than the CQT. in mind.

These results seemed to be limited in scope and unclear
in their implications. Moreover. the Gallup poll was con-
ducted over a decade ago, and a response rate of only
30% was achieved in Amato’s mail poll. Consequently, we
endeavored to more thoroughly assess current scientific
opinion about polygraphy by (a) covering a variety of
issues that are both controversial in the literature and

Table 1

likely to be of interest to trial courts, (b} obtaining opin-
ions from members of two relevant scientific organiza-
tions, and (c) structuring our surveys to optimize the
likelihood of a high response rate.

Polygraph Techniques

In our questionnaires, to avoid the vagueness of prior
surveys regarding detection of deception techniques, we
provided respondents with descriptions and definitions of
the various deception detection methods. As background
for the current report. we describe these methods in this
section by paraphrasing the descriptions used in our
surveys.

coT '

The CQT compares the physiological disturbance
caused by relevant questions about the crime (e.g., for
the Q. J. Simpson case. **On June 12, did you stab your
ex-wife. Nicole?'’) with the disturbance caused by ‘‘con-
trol’” (more appropriately, comparison ) questions relating
to possible prior misdeeds (e.g., ‘*Before 1992, did you
ever lie to get out of trouble?’” or ‘*During the first 45
years of your life. did you ever try to seriously hurt some-
one?'"). As characterized by Raskin (1986}, the control
questions. which are deliberately vague and therefore dif-
ficult for anyone to answer truthfully, are designed to give
the innocent person

the opportunity (o become more concerned about questions
other than the relevant questions and to produce stronger
physiological reactions to the control questions. If the sub-
ject shows stronger physiological reactions to the control
as compared 1o the relevant question. the test outcome is

Three Survevs of the Opinions of Members of the Sociery for Psychophysiological Research
Regarding the Usefulness of Polvgraph Test Interpretation

Response

% Who agreed in three surveys

Gallup Amato lacono & Lykken
11984y, (1993). (1994-1995),
N = |52 N =135 N = 183

Question: Which one of these four statements best describes your own opinion of polygraph test
interpretations by those who have received systematic training in the technique, when they
are called upon 10 interpret whether a subject is or is not telling the truth? It is . . .

A. a sufficiently reliable method 1o be the sole
determinant.

B. a useful diagnostic tool when considered with
other available information.

{Between B and C)*

C. of questionable usefulness, entitled to linle
weight against other available information.

D. of no usefulness.

I | 0
62 60 44
2 — 2
33 37 53
3 2 2

* Although not offered as an option, in two of the surveys. respondents indicated a choice that fell between

alternatives B and C.
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interpreted as truthful. Stronger reactions to the relevant
questons indicate deception. (p. 34)

Directed Lie Test (DLT)

As an alternative to the control questions that are used
in the CQT. some examiners substitute a ‘‘directed lie”’
question for the control question. An example would be
“*Have you ever told a lie?”’ or ‘*Have you ever broken
a rule?’’ to which subjects are told to answer ‘‘no.”’ Sub-
jects are also instructed to think about a particular time
they told a lie or broke a rule when they were asked these
questions. Guilty subjects are expected 1o show stronger
reactions to the relevant questions, whereas the innocent
subject’s focus on the directed lie questions should elicit
stronger reactions to them than to the relevant questions
(Raskin, 1989).

GKT

The GKT atternpts to detect not lying, but whether the
suspect possesses “‘guilty knowledge.” that is. knowledge
that only the perpetrator of the crime and the police would
possess (Lykken, 1981). For example. **If you were at
the crime scene. Mr Simpson., you would know what
Nicole was wearing. Was she wearing a green swimsuit?
A black cocktail dress? A white tennis outfit? A red blouse
and slacks? A blue bathrobe? A T-shirt and jeans?’ A
GKT might consist of 10 such items. Guilt would be
indicated by a coansistently stronger physiological re-
sponse to the correct guilty knowledge alternative among
these items. Although the GKT is seldormn used in the field.
it has been the topic of considerable interest, generating
a substantial number of research reports in psychological
journals (for reviews. see Abrams. 1989; Ben-Shakar &
Furedy, 1991: lacono & Patrick, 1988).

[ssues Related to the General Acceptance
of Polygraph Testing

The questions included in our'survey were intended to
tap several of the umportant controversies regarding the
scientific status of CQT polygraphy, focusing on those
that appear relevant to the admissibility of CQT results
as evidence in court. Because of space constraints and
because these i1ssues have been discussed at length else-
where, we have only briefly characterized the major topics
below. The interested reader will find a thorough discus-
sion of issues related to the admussibility of the CQT in
Faigman, Kaye. Saks, and Sanders (1997), including a
review of the history and current legal status of polygraph
evidence and chapters discussing at length the arguments
for and against admitting polygraph results in court. Other
relevant background sources include Ben-Shakar and Fur-
edy (1991): Honts and Quick (1996); Lykken (1981},

U.S. Congress, Office of Technology Assessment (1983 );
and Raskin (1986, 1989).

At issue is the plausibility of the psychological founda-
tion on which the CQT is based as well as its psychometric
properties. There is considerable debate regarding valid-
ity. Conwoversial questions include the following: How
accurate is the CQT in general application? Do laboratory
studies provide a realistic appraisal of the validity of the
CQT in field settings? Can guilty people learn to appear
innocent by using ‘*countermeasures’’ to manipulate their
responses to control questions discreetly? Also at issue is
whether CQTs administered under adversarial circum-
stances by the police have validity equivalent to that of
CQTs administered through a defendant’s detense attor-
ney {the so-called ‘friendly’’ test), the results of which
are protected by attorney-client privilege and not likely
to become public unless the defendant is deemed to have
passed the CQT. Little is known about the relatively new
DLT variant of the CQT. but because its use appears to be
on the rise in criminal cases. sampling scientific opinion
regarding its theoretical soundness appears timely. Finally.
although the GKT is seldom used in the field. its standing
in the scientific community relative to the CQT is of inter-
est because its theoretical foundation is markedly different
from that of the CQT.

Method

Scope of Surveys

Cur surveys were based in part on the recommendations of
Dillman and his colleagues ( Dillman. 1978: Salant & Dillman.
1994). We attempted to encourage responding by keeping the
surveys short: we also endeavored to broadly cover issues re-
lated o CQT validity. Auaining the first of these goals led to
our limiting the survevs 10 a cover letter with three pages of
questions and sending follow-up prompts to those slow in re-
sponding. The second goal was addressed in part by having
three different survey versions with overlapping content and
surveying members of two organizations. As did Gallup and
Arnato. we surveyed members of SPR. Additionally, because it
is the psvchological and psychometric, rather than the physiolog-
ical. aspects of polygraphy that are the tocus of controversy.
we felt that a survey of members of SPR would be usefully
supplemented by a similar survey of those psychologists who
have been distinguished by clection as Fellows of Division |
{ General Psychology) of the American Psychological Associa-
tion (APA). The issue of polygraph validity was addressed by
repeating ( for the SPR survey only) the question from the prior
surveys that is reproduced in Table | and adding questions that
dealt explicidy with the advisability of admiuing CQT results
in court. estimated CQT hit rates. the ease with which counter-
measures might be used to defeat a CQT. the effect of triendly
tests, and the likely validity of both the GKT and the directed
lie variant of the CQT. Questions covering the soundness of the
principles and methodology underlying polygraphic lie detection
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were also included, along with questions abou: how to interpret
laboratory and field studies of CQT validity.*

SPR survev. The SPR survey was mailed to members in
October 1994 along with a stamped retumn envelope and reply
card that respondents were asked to mail under separate cover
after they had mailed their survey. In this way, anonymity was
assured while making it possible to track respondents. Within
about 2 weeks of this mailing, a postcard was sent to prompt
responding. About 3 weeks after the initial mailing, nonrespond-
ers were sent a second survey with return envelopes and post-
cards. Approximately 7 weeks after the initial mailing, this pro-
cess was repeated, with nonresponders receiving i personalized
note exhorting them to complete the survey.

APA survey. A somewhat different approach was taken for
the APA survey that was mailed in March 1995. We first sent
Fellows a letter alerting them to our intention to mail them a
survey on lie detection. Two weeks later, we mailed the survevs
along with a dollar bill and a stamped return envelope. Rather
than enclose a postcard for tracking respondents, surveys were
marked with an ideatification number for tracking purposes. and
respondents were promised contidentiality. Follow-up mailings.
mcluding another survey and stamped envelope. were sent o
nonresponders about | and 2 months after the initial contact
letter. Two versions of the 3-page APA questionnaire. differing
in three of the questions asked. were evenly and randomly split
among the Fellows.

Participants

The surveys were sent to a randomly selecied 30% of all
nonstudent members of SPR and also to all listed Fellows of
APA’s Division 1. Only those members of either group with
U.S. addresses were solicited for participation.’

Information Provided 10 Respondents

To avoid the vagueness of prior surveys regarding detection of
deception techniques. we provided respondents (as appropriate
depending on which of the surveys they received and the specific
questions they were asked) with descriptions and definitions of
the CQT. DLT. and GKT with primary source material from
each technique’s most respected proponents. wherever feasible
te.g.. Lykken. 1981; Raskin. 1986. 1989). Respondents were
also given a description of the countermeasure research of
Honts. Hodes. and Raskin (1985) and Honts. Raskin. and
Kircher (1995). again citing the authors directly. that included
a description of how subjects were taught countermeasures and
how ctfective they were. By providing this detailed explication
of the nature of these procedures. we hoped to provide respon-
dents with a clearer and more accurate characterization of poly-
graphy than was presented in the two prior SPR surveys. By
providing this information in the words of leading advocates.
we sought to ensure that it would be accurate and presented in
the most favorable light. Respondents were instructed to answer
questions on the basis of what they knew and believed about
polygraph testing.

Results

Of the surveys sent to 216 SPR members. two were
returned as nondeliverable. Of the 214 remaining, 195
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members (91%) returned questionnaires. Of those who
returned questionnaires. the response rates for the individ-
ual questions (designated ‘% with opinion’" in the tables)
ranged from 81% to 96% and averaged 88%. The average
age of the respondents, of whom 79% were men and 21%
were women., was 47 years (SD = 10.8). In the case of
the APA Fellows, 249 surveys were mailed. Nine of these
were returmned as nondeliverable, and communications
were received from an additional 14, indicating that the
APA member was either now deceased or unable to re-
spond for health reasons. Of the 226 remaining, 168 (83
from one survey version. 85 from the other), or 74%,
returned usable guestionnaires. Response rates for indi-
vidual items ranged from 81% to 98%, averaging 92%.
The sample consisted of 84% men and 16% women. The
average age of respondents was 64 years (SD = 11.1).
It was possible to use an APA biographical directory to
determine whether those who ditd not respond to the sur-
vey differed in age or sex from the responders. The aver-
age age of the nonresponders was 66 years (SD = 12.3).
Of the 39 nonresponders. 30 {85% ) were men. Hence.
the age and the sex of the nonresponders were quite similar
to that of the responders. '

SPR Survey

We asked our SPR respondents to answer the same
question used in the Gallup and Amato surveys but made
it clear that the question referred to conventional lie detec-
tion with the CQT. Ninety-four percent of respondents
rendered an opinion to this item. The results. shown on
the nght in Table . indicate that a majority of psycho-
physiologists consider that the usefulness of the CQT is
questionable. Chi-square tests comparing the frequencies
with which Alternatives B and C were chosen in the three
surveys indicates that the endorsements of these two alter-
natives differed significantly between this survey and that
of the Gallup Organization. x (1, N = 321) = 12.90, p
< .001, and that of Amato. x*(I. N = 308) = 835, p
< .01. Nevertheless. 44% of our respondents thought the
technique might be a ‘‘useful diagnostic tool.”” so we
were left to wonder whether nearly half of SPR members
actually believe the CQT is valid as a test. even valid
enough to be introduced in evidence at trial.

* Copies of the surveys are available from W. G. lacono or
D. T Lykken.

* These surveys were motivated by a request that we and
Raskin. Honts, and Kircher contribute chapters on polygraphy
10 a legal reference volume that addressed the scientific status
of polygraphy in light of Daubert (Faigman et al.. 1997). We
violated randomness to the extent of excluding from the pro-
spective SPR sample ourselves. members of our department,
and Raskin et al. For the APA survey. the only respondents
excluded were three Fellows from our department.

P S rne . o —
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Table 2

Responses 10 Questions Abour Polygraphy by Members of the SPR

and APA Fellows From Division ]

% SPR members % APA members
Response With opinion Who agree SE With opinion Who agree SE
Would you say that [the CQT, GKT. DLT] is based on scientifically sound
psychological principles or theory?
A. CQT 84 36 38 88 30 3.8
B. GKT* 83 77 33 81 72 5.3
C. DLT -— — — 89 22 1.8

Would you advocate that courts admit into evidence the outcome of control quesuon polygraph tests.
that is. permit the polygraph examiner (o testify before a jury that in his/her opiion.
either the defendant was [deceptive or rruthful] when denying guilt?

A. Deceptive 81 24
B. Truthful 91 7

3.2 95 20 3.2
33 96 |24 34

Nore. SPR = Society for Psychophysiological Research: APA = American Psychological Association
(Division | represents General Psychology): CQT = Control Question Test: GKT = Guilty Knowledge
Test: DLT = Direcied Lie Test. Dashes represent questions that were not asked of SPR members.

* Question asked to only half of APA Fellows.

To address these possibilities, respondents were asked
the questions listed in Tables 2 and 3. Turning to Table 2,
we found that only 36% considered the CQT to be based
on principles that are ‘‘scientifically sound.”” In contrast.
77% indicated that the GKT had a sound scientific basis.
Although questions of admissibility are decided by
Judges. not scientists, and on legal rather than scientific
grounds. Amato and Honts (1993) interpreted their earlier
survey results to mean that SPR members consider poly-
graph tests ‘“‘useful for legal proceedings’ (p. $22).
Therefore, we asked our respondents explicitly whether
they would favor introduction of CQT findings as evi-
dence in court. About three fourths of respondents were
opposed to the introduction of such evidence.

Responses to the remaining SPR survey questions are
summarized in Table 3. Polygraph proponents uniformly
assert that the CQT is over 85% accurate ( e.g.. Abrams,
1989; Ansley, 1983; Honts & Quick. 1996; Raskin et al.,
1997). To determine how such claims were viewed by
the SPR membership, we asked respondents the following
question:

Proponents of polygraphy typically assert that the CQT is
highly accurate, with hit rates of 85% or better for both
guilty and innocent suspects. Based on what you know and
believe, 1o what extent would you agree that the CQT is
accurate at least 85% of the time in real life applications
for guilty and innocent subjects?

Respondents were asked, separately for guilty and inno-
cent suspects, to rate the extent to which they agreed with
this claim of 85% accuracy on a S-point scale anchored
at one end with is a considerable overestimaze and at the
other with is a considerable underestimate. Is about right

identified the scale’s midpoiht. The responses to this ques-
tion are summarized in Table 3. To simplify the presenta-
tion. those who endorsed either of the overestimate options
were said to disagree with the 85% accuracy claim. and
those who endorsed is abour right or either of the underes-
timate choices were considered to have agreed with the
accuracy figure. For both the guilty and the innocent.
about three quarters of SPR members disagreed that the
CQT is accurate 85% of the time.

To tap member opinion about friendly tests. we in-
structed respondents to assume that a defendant awaiting
trial plans to take either a private CQT from a polygrapher
hired by their lawyer or an adversarial one from a police
examiner and to assume that the polygraph examiners
were interchangeable (e.g., they had equivalent training,
experience, and expertise ). Respondents rated which test
was more likely to be passed with a 5-point scale anchored
with private test at one end and police rest at the other,
with likelihood of passing equal at the midpoint. Of the
sample, 75% chose one of the two scale points indicating
that the private test was more likely to be passed. As
the next item in Table 3 indicates. 99% of respondents
expressed an opinion indicating acceptance of the notion
that the CQT can be ‘‘beaten’” by augmenting one's re-
sponse to the conurol questions.”

“ For this question alone, respondents were given three possi-
ble answers to choose from (yes. no. and can’t say). Of the
187 respondents choosing one of these aliematives, 22% chose
the third option. To make the response summary (Table 3) for
this question comparable to the others. we did not include these
individuals in the summary data.
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Table 3
Opinions About Polygraphy of Members of the Sociery for Psvchophysiological Research
Questionnaire item % With opinton % Who agree SE
CQT is at least 85% accurate . . .
a. in tests of guilty suspects. 83 27 3.5
b. in tests of innocent suspects. 82 2 33
““Friendly’” CQTs more likely to be passed than those taken under adversarial conditions. 88 75 3.3
CQT can be beaten by augmenting one’s response to the control questions. 96 99 0.7
Reasonable for courts to give ‘‘substantial weight'' o results of laboratory studies to
92 17 2.8

estimate CQT validity in real life.

Note. CQT = Control Question Test.

Finally, respondents were asked the following question:
*Some empirical studies of the CQT involve laboratory
manipulations in which those experimental subjects as-
signed to the guilty group are instructed to commit a
mock crime (e.g.. “‘steal”” a ring from a desk) followed
by a polygraph test. In your opinion. is it reasonable
for judicial proceedings to give substantial weight to the
polygraph **hit rates”” obtained in these laboratory simu-
lations to estimate the validity of the CQT for innocent
and guilty suspects in real-life criminal investigations?”’
Only 7% agreed with this assertion.

To determine whether the results varied as a function
of how knowledgeable respondents were about the CQT.
we asked respondents to circle a number from 1 to 7
anchored with nor ar all informed at one end ( correspond-
ing to a value of 1) and very informed at the other (corre-
sponding to a value of 7). Those choosing points 4-7
were considered to be informed (33% of respondents) on
the topic. the rest less informed. We compared these two
groups for their answers on all the questions in Tables 1 -3
using chi-square statistics. There was only one significant
result ( Question la. Table 3), x*(1, N = 159) = 10.35,
p < .01, indicating that 42% of the informed group be-
lieved that the CQT was at least 85% accurate for guilty
subjects compared with 18% of the less informed group.

Survey of Division | Fellows

The opinions of distinguished general psvchologists as
measured by our survey are summarized in Tables 2 and
4. As Table 2 indicates. when APA Fellows were asked
the same questions as the SPR members about the sound-
ness of the CQT and GKT and the advisability of admit-
ting polygraph evideace in cour, they responded very
similarly (for each question common to both surveys. :
tests revealed no significant differences in the proportions
agreeing.) Only APA members were queried about the
soundness of the DLT: 22% thought it was scientifically
sound.

Asked to make their ‘‘best estimate of the accuracy
of the CQT in testing both innocent and guilty criminal

suspects,”” Fellows estimated the accuracy to be around
60% for both innocent and guilty subjects (Table 4}.
Nearly three fourths of the respondents said they either
‘definitely would’” or would be *‘inclined’ to take a
privately administered CQT if they were personally guilty
of some crime and wished to use the test results to deflect
suspicion from themselves. It is interesting to note that
when instructed to assume they were innocent with the
oppormunity to take a police-supervised CQT. the results
of which would be presented to a jury. only 35% would
be inclified to take it. Qver 90% felt that *‘professional
criminals. defendants with unscrupulous lawyers. or for-
eign agents’” could learn to beat the CQT using counter-
measures. and 75% expressed ‘‘moderate’’ to *‘*high con-
fidence™" that they could leamn to use the countermeasures
of Honts et al. (1985, 1994) ‘“well enough to defeat 2
CQT’" Regarding the CQT’s psychometric soundness. it
can be seen that 20% thought the CQT could accurately
be described as a standardized test. whereas only 10%
thought it to be an objective procedure. “‘relatively inde-
pendent of differences among examiners in skill and sub-
jective judgment.”” Most (93%) agreed with the following
statement: **Strong and unequivocal scientific evidence of
validity should be required before the accuracy claims of
polygraph proponents are believed.”

Fellows were divided into informed {45% of the group)
and less informed groups following the identical proce-
dure used for the SPR survey. By using chi-square and !
tests to compare these two groups for the questions asked
in Tables 2 and 4, we found only one resuit to be signifi-
cant (Table 2, Question Ib), x°(1. N = 66) = 435. p
< .05. indicating that 85% of informed Fellows believed
that the GKT was scientifically sound. compared with
only 62% of the less informed respondents.

Discussion

Matters of science cannot be settled by vote, nor can
courts be expected to base decisions on the admissibility
of scientific evidence on the opinions of scientists. Never-
theless. as Kassin. Ellsworth. and Smith (1989) have
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Table 4

Opinions Abour Polygraphv of Fellows of Division | of the

Amenican Psychological Association

% with Mean estimate/

Questionnaire item opinion % who agree* SE®
I. Best estimate of the accuracy of the CQT . . .

for wsting innocent suspects. 81 63 1.3
for testing guilty suspects. 81 60 14
2. If guilty. would take a “‘friendly’’ CQT. 98 73 33
3. [f innocent. would take an ‘“adversarial’’ CQT. 97 35 3.7
4. Criminals and spies are likely to beat a CQT. 94 92 2
5. Confident could personally leam how to defeat a CQT. 97 75 3.4
6. The CQT can “accurately be called a standardized procedure.” 93 20 3.2

7. The CQT is "“relatively independent of differences among examiners
‘ in skill and subjective judgment.' 97 10 13

8. Strong empirical evidence required before accuracy claims of

proponents are believed.” 96 93 29

T

Note.  Division | represents General Psvchology. CQT = Controt Question Test. .
* Mean estimate Tor Question | % who agree for Questions 2-8, * Standard error of the mean far Question

1: standard error of proportion for Questions 2-38.

noted in their survey research. the general acceptance of
a technique by the scientitic community is an empirical
question. To answer that question. we surveyed the opin-
ions of two scientific organizations. assessing their opin-
ions on over a dozen topics relevant to the scientific status
of polygraphy. The two groups. quite different in terms
of the buckground and expertise of their members. gave
similar answers to the guestions that were common to
both surveys (see Table 2). so we may reasonably assume
agreement on the questions unique to each of them. Both
of our surveys. which elicited healthy return rates for
mailed questionnaires (Dillman. 1978: Heberlein &
Baumgartner. 1978). produced results that complement
each other. and stand in contrast to prior surveys on this
topic.

Our SPR survey elicited a different response profile to
the question in Table ! than did the surveys of Gallup
and Amato. with respondents in our survey more likely to
view polygraph test interpretation as having questionable
usefulness. The reasons for this difference are not known.
Our sample may be more representative of the SPR mem-
bership than those of the other surveys. Eighty-six percent
of the 214 people we sent surveys to answered this ques-
tion, compared with only 30% of those polled by Amato.
No information was provided in the Gallup Organization
(1984) report on how many SPR members were unavail-
able for or refused to cooperate with their survey. The
fact that the Gallup survey was conducted over the tele-
phone and preceded the current survey by more than 10
vears may also be factors accounting for the differential
response rates.

In the SPR survey we asked respondents whether they
participated in either the Gallup or the Amato survey: the
responses shed some additional light on this issue. None

* This question was only asked to half of APA fellows.

of our respondents could recall participating in the Gallup
survey (9% could not recall whether-they had). Eight
percent indicated they participated in the Amato survey,
and 15% could not recall whether they participated. This
low degree of overlap across surveys is difficult to ex-
plain. At least for the older survey carried out by Gallup.
this lack of overlap could reflect tumover in SPR
membership.

Respondents to both of our surveys do not accept the
accuracy claims of the polygraph community. Three
fourths of the SPR members thought it unlikely that the
validity of the CQT could be as high as 85%. and the
APA Fellows estimated its average validity at about 61%
(vs. 50% accuracy reflecting chance ). They do not believe
CQT results should be admitted as evidence in court.
Seventy-four percent of SPR members and 78% of Divi-
sion | Fellows said they would oppose the use of such
evidence. Nor do SPR members agree that laboratory
studies with mock crimes should be used by courts to
estimate CQT validity in real life. They do not accept
friendly and adversarial tests as equivalent. Instead. they
view friendly tests as more likely to be passed. Qver 90%
of members of both groups agreed that the CQT can be
defeated with a simple countermeasure. APA Fellows indi-
cated that they believe both criminals and they themselves
could learn countermeasures to defeat the CQT. Their
confidence in the DLT is no higher than their faith in the
CQT. which they characterize as neither standardized nor
objective.

These results varied little as a function of respondents’
self-rated knowledge of the area. Of the 24 items from
both surveys, informed and less informed respondents dif-.
fered significantlv on only two of them. For the one item
that dealt with the CQT. a clear majority ot both informed
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and less informed respondents found 85% accuracy for
the CQT to be an overestimate. The other question. which
dealt with the GKT. indicated that both informed and less
informed respondents thought this technique was based
on scientifically sound principles. Even the 44% of re-
spondents who thought the CQT to be a useful diagnostic
tool (i.e., those choosing Alternative B in Table 1), were
found to be unenthusiastic about admitting polygraph test
results in court (only half favored doing so), and a clear
majority of them (over 60%) thought the CQT was less
than 85% accurate in tests of both guilty and innocent
subjects.

It was not the case that members of these two organiza-
tions were negatively disposed to polygraphic interrogation
in general. In contrast to their doubts about the CQT, almost
three fourths of respondents viewed the GKT as scientifi-
cally sound. Because we did not ask the question. we can-
not claim that these experts would advocate the admissibil-
ity at trial of the resuits of GKTs. Although it is our personal
belief that the GKT is a promising forensic tool. we would
not ourselves advocate its admissibility in the absence of
additional research with real-life criminal cases.
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It is vital that our definition of sexual assault exclude the response, reactions and personal
background of the victim and pinpoint, instead, the behavior of the perpetrator. There
must be evidence that the perpetrator received "intelligent, informed and voluntary
affirmation, which is not be construed as coerced or reluctant submission.” This removes
from the perpetrator the hollow defense that "No" sometimes means "Yes." The
perpetrator must assume that "No" always means "No" and that the perpetrator must hear
a"Yes."

Adopted: 10/22/92
Re-Affirmed: 3/18/93

TESTING OF VICTIMS/SURVIVORS

PCAR advocates for a victim/survivor’s right to give informed consent to any test, treatment and/or
procedure.

Revised and Approved by Board
October 25, 1996

TIN V1 /SURVIVOR

The PA Coalition Against Rape opposes all polygraph testing of victims of sexual assault, the
victim's non-offending family members or significant others.

Justification

While other states are passing legislation forbidding such investigative practices,
Pennsylvania law enforcement personnel are increasing their reliance on polygraphing of
sexual assault survivors and perpetrators as a standard investigatory tool. The results of a
victim's polygraph test may be used as a justification for stopping an investigation or as a
reason for never initiating one. A negative test may be used as grounds for prosecuting a
sexual assault victim for false accusation. An "inconclusive" test is treated as a negative
test, as is refusal to be tested. Both result frequently in the same responses given a
negative test.
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Polygraph machines are a conglomeration of instruments used to measure blood pressure,
cardiac activity, respiration, galvanic skin response (response to electricity), and sometimes
muscle contractions.- The devices measure the body's response to the stress normally
associated with fear. If the examiner interprets the relevant questions as generating more
arousal than the control questions, the subject will be diagnosed as deceptive, or will "“faj]"
the test. The greater the degree of a subject's emotional disturbance, the lower the
likelihood of the test detecting deception.

While those who administer polygraph tests claim a 90% rate of validity (a still inadequate
percentage), independent investigations find a variability up to 100%, with most pointing

-to rate of invalid results close to 30%. In one research report, in cases in which there was

clear evidence of sex crimes having been committed, 30% of victims and perpetrators
tested negative. An enormous list of factors affects the validity of any given test (see "
attached list); however, polygraphing continues to be the chief investigative tool for
numerous counties in Pennsylvania. According to one State Police trooper, some district
attorneys require routine administration of the test to victims in any sex crime investigation;
sexual assault victims are polygraphed far more frequently than victims of any other crime.

Incidence of testing is highest when there is little physical evidence; when the victim
knew the assailant; or when the victim is black. Victims are often threatened that
refusal to take the test will mean an assumption that they are lying; they are threatened
with prosecution--and occasionally prosecuted for obstruction of Jjustice and false
reporting--if they refuse to be tested or if they fail the test. Often victims welcome the
opportunity to be tested in the belief that they will be vindicated; they are not informed of
the statistical invalidity of the tests nor the factors affecting the results.

Yet even among polygraph examiners, testing of "women who claim sexual assault” is
controversial. An on-going debate, publicized by the US Department of Defense,
regarding the best method of questioning victims clearly indicates examiners' doubt as to
the effectiveness of their testing. Tests in which polygraph results were verified against
physical evidence indicated an unacceptable 85-88% reliability. No inconclusive exam
results were checked against physical evidence, an important exclusion given the fact that
PA State Police assume all inconclusive tests are negative.

The purpose of any criminal investigation is to gather information admissible in
court for purposes of prosecution. The results of polygraph testing are inadmissible in
Pennsylvania criminal courts, except under some extreme situations, and then as a clear
exception to the law. Thus the testing of victims has only one purpose: to test the truth
of her story. This practice perpetuates the centuries-old myth women often falsely accuse
men of sex crimes.
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The testing of perpetrators likewise has a single purpose: to force a confession. This is
particularly true in cases of sex crimes against children. (While the results of testing are
not admissible in court, evidence obtained from the testing is admissible; those being
tested are read their rights, and every statement is recorded as potential court evidence.)
The perpetrator's belief that the child initiated the sexual contact or that the victim "asked
for it" completely invalidates the test. He shows no guilty response because he feels no
guilt. For a similar reason, victims may test falsely: belief in their own culpability makes
their test responses highly emotional and provides a guilty reading.

Much of the success of a polygraph exam rests in the ability of the examiner fo
convince the person being polygraphed that the machine can actually detect

deceptive statements. A person who does not believe the machine can detect deception

can easily appear innocent on a test despite his guilt. A person who believes in the validity
of the test and is truly frightened of being tested may appear dishonest even when telling
the truth. To press a belief in the test, examines are often told the test shows they are
lying when in fact it does not. The fact that the examiner is merely guessing about the
truth of a statement and may well be wrong increases the emotional stress of the
examinee. '

Advocates for sex crime victims talk frequently about revictimization by the system.

Clearly the polygraph exam is an extreme example of revictimization. Many victims
interviewed indicate that the worst element of their experience of sexual assault was the
judgmental attitudes of others. What clearer evidence can police investigators provide of
their disbelief and their presumption of the victim's own guilt than administration of a
polygraph exam?

A 1977 study reported that Jjudges view victims in three categories: genuine victims
("good" victims, as a Williamsport chief of police commented in 1989); consensual

victims (those who "asked for 1t"); and vindictive females (those for whom the sex act was

totally consensual or completely fabricated). State Police report that 50% of victims lie in
their reports of sex crimes, an absurd "statistic" that encourages continuing doubt in the
minds of the law enforcement, judicial personnel, and the general public of the validity of
all reports of sexual victimization. State Police do not report the facts accurately: 50% of
victims fail polygraph exams which are dubious investigative tools considered inadequate
for criminal court evidence. Polygraphing testing of potential employees has actually been
outlawed in Pennsylvania based on the consistency of unreliable results (Protection From
Polygraph Act).




88/21/1887 1Z:43 nlHA34L081 O

' STATE OF NEW YORK-

3769

1995-5.996 Beqular Sessions
IN SENATE

March 27, 1995

e ———————

Introdoced by Sen. VOLEKER — read twice nn& ordered printed, and vhen
printed to be committed to the Cosmittes on Codes

AN ahrfco amend the criminal procedure law, {h celation to prohibiting a
requast to any victim of & sexual asssult crime to subsic to polygraph

‘..t:
The hggg;a of the State of New York, ;cg;glgnggg in Senate and Assem-
1 - a 3 ’
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follows:
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to analysis to detarmine the truth or falsity of such statements).

§ 2. This acet shall take effect {mmediately-
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Standards and Principles of Practice

AMERICAN ASSOCIATION OF POLICE POLYGRAPHISTS (AAPP) BY-LAWS

1. Robert’s Rules of Order will be used as a guideline for conducting all official meetings of
the AAPP.

2. The President may appoint any member to standing committees to conduct specific business
of the AAPP.

3. Public criticism regarding professional conduct of one member by another, other than before
the Committee of Standards and Ethics or the Board of Directors (filed in writing and signed
by the writer) is condemned and expressly forbidden for all AAPP MEMBERS.

4. Any member who knowingly makes a false certification or endqrsen'lént regarding an
applicant’s eligibility and/or qualifications, will be subject to termination of membership.

STANDARDS AND PRINCIPLES OF PRACTICE FOR THE AMERICAN
ASSOCIATION OF POLICE POLYGRAPHISTS (AAPP)

L. PRIMARY PURPOSE

The primary purpose of a polygraph examination is to determine if the person being examined
is being truthful or untruthful to the issue under investigation.

II. BASIC USES OF THE POLYGRAPH

A. The polygraph examination should be a supplement to, not a substitute for, a field
investigation.

B. The effectiveness of the polygraph examination, to a large extent, will be based upon the
thoroughness of the investigation, prior to having the person take the examination.

C. To maximize the effectiveness of the polygraph examination, the investigator and the
polygraphist must work together as a team.

D. The polygraph examination may be used to test the veracity of:
1. Suspects
2. Victims
3. Informants
IIL POLYGRAPHISTS CREDENTIALS

A. Only fully trained polygraphists, or intern polygraphists under the direct supervision of a
senior polygraphist should be allowed to conduct polygraph examinations.
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B. All law enforcement polygraphists should be bound individually and collectively to the
standards, objectives, and principals of practice of the American Association of Police
Polygraphists, and existing law(s).

IV. POLYGRAPH INSTRUMENT

A. Polygraph instruments must be capable of recording visually, permanently and simultaneously,
indications of a person’s:

1. Cardiovascular pattern and changes therein.,

2. Respiratory pattern and changes therein.

3. Changes in skin resistance (Electrodermal Responses).

4. The polygraph instrument should be calibrated as per manufacturer’s instructions.

V. INVESTIGATOR RESPONSIBILITIES

A. During an investigation in which the polygraph might be utilized, the investigator should
not resort to any misleading statements. If the person who determines that he/she was deceived
later takes a polygraph examination, he/she may be overly suspicious of both the procedure
and the polygraphist. Such a mental attitude may cause the person’s reactions to be so erratic
that no conclusive chart interpretation could be made.

B. The investigator must emphasize to a person who may take a polygraph examination that
the polygraph technique is an extremely effective method of establishing the truth. Confidence
should be expressed in both the accuracy of the procedure and the impartiality of the

polygraphist.

C. Prior to the examination, the investigator should withhold, from the person to be examined,
certain information believed to be known only to the victim, the investigator, and a person with
guilty knowledge. These facts could be of vital importance to the polygraphist in test and
question formulation.

D. When requesting a person to submit to a polygraph examination, the investigator should
inform the person that they will be given the polygraph examination only if they are freely and
voluntarily in agreement to take the examination. It is also recommended that the polygraphist
have the examinee sign a consent form.

1. If the person exhibits fear of the test procedure, the investigator should assure the
person that the polygraphist will thoroughly explain the procedure prior to the
examination.

2. No attempt should be made by the investigator to explain the procedure, except to
express complete confidence in the reliability.

3. Threats to use the polygraph in an effort to obtain a confession are forbidden.

E. Polygraph examinations should be approved for scheduling only when the following
conditions have been met:
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1. An investigation by other means has been as thorough as circumstances permit.
2. The person taking the examination has been interviewed.

F. The investigator should provide the polygraphist with as many case facts and documents as
possible, including the complete complaint file. In addition, information concerning the
background of the person being examined should be available.

G. At least one investigator working on the case should be immediately available during the
polygraph examination to assist the polygraphist, should a matter arise with which the
polygraphist is not familiar.

H. If the person being examined is under arrest, the investigator should have custodial
responsibility.

I. In those situations where it is necessary to cancel a scheduled polygraph examination, the
polygraphist should be notified as soon as practical.

J. The investigator should not subject the person taking the polygraph examination to
interrogation immediately prior to a polygraph examination.

VL POLYGRAPHIST’S RESPONSIBILITIES
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A. The responsibility of the conduct of the polygraph examination, areas to be covered, test
questions, and all related procedures should lie with the polygraphist.

B. The polygraphist should have sole responsibility to determine if any particular examination
should take place and the time and location.

C. A polygraph examination should never be conducted where, in the polygraphist’s opinion,
poor examination atmosphere and/or surrounding(s) prevail.

D. The polygraphist should, if requested, submit a written report at the conclusion of each
polygraph examination.

E. The polygraphist should be responsible for properly maintaining and protecting the
polygraph files and records.

F. Results of a polygraph examination, and disposition of such written reports shall be in
accordance with departmental policies and existing law(s).

G. The polygraphist shall not attempt to make a physical or psychiatric diagnosis of the
examinee except to make a determination as to the testability of the person taking the
polygraph examination.

H. The polygraphist shall produce a minimum of two polygraph charts relative to the testing
issue.
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I. Association members may also avail themselves of the review functions of the Association’s
Quality Control Committee.

VIL PERSONS NOT TO BE EXAMINED

A. Officers from other agencies, unless:
1. There is an investigation of a criminal matter by that agency in progress.

2. The examinee’s commanding officer has been notified of the forthcoming polygraph
examination.

3. Prior approval has been given by the polygraphist’s supervisor.

B. Members of the polygraphist’s agency/department, unless approved by the Director of the
proper authority of agency/department.

C. Normally, persons will not be examined on the same subject mater after an examination has
already been administered by another police agency. Exceptions authorizing such
examinations should be obtained from the supervisor in charge of the polygraph section.

D. No polygraph examination should be administered on anyone concerning a crime after that
person has been formally charged with that offense in court unless the prosecuting attorney is
aware of and in agreement with the examination being conducted.

E. Juveniles

1. No polygraph examination should be given to any person legally deemed to be a
juvenile without written permission from at least one parent, a guardian, attorney,
probate judge having jurisdiction, or as may be perceived by governing law(s).

2. The polygraphist should have final authority to determine if a juvenile is to be
examined.

F. It is impossible to detail all the physical disabilities which might affect the polygraph
tracing; however, the following guidelines should be observed:

1. Heart condition: A person with a serious heart condition whose doctor advises against
the examination will not be permitted to submit to an examination. Should a person
claim to be suffering from a heart condition, the polygraphist should have a signed letter
from his/her doctor stating that the person may be examined.

2. Pregnancy: It is recommended that no woman, known to be pregnant, will be given a
polygraph examination unless the following conditions have been satisfied:

The polygraphist has received a signed letter from the examinee’s doctor stating that the
examinee may be examined.
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3. Epilepsy: A person known to be suffering from epilepsy, and whose doctor advises
against the polygraph examination, will not be permitted to submit to an examination. If
the examination is to be administered, the polygraphist should have written permission
from the examinee’s doctor so stating that the person may be examined.

4. No person should be given a polygraph examination if that person has not had
sufficient food, rest and relief from lengthy interview/interrogation prior to the
examination.

5. Mental Condition: The fact that the person might be suffering from a mental
condition, e.g., psychosis or neurosis, or a hysical disability that may affect the mental
state, such as a cold, tuberculosis, etc., or a combination of mental-physical condition(s),
e.g., does not automatically disqualify that person from being examined.

6. Emotional Instability: Under normal circumstances, no persoa should be given a
polygraph examination immediately following an incident in which they are involved,
especially if the incident was of a violent nature. Example: The victim of an armed
robbery being given a polygraph examination shortly after he/she had been allegedly
robbed. In this situation, the person should not be given a polygraph examination
immediately following the incident.

7. A polygraphist should not conduct a polygraph examination on a person whom the
examiner believes to be medically or psychologically unsuitable for testing. If there is
any doubt as to the personal ability to undergo a polygraph examination for these
reasons, a competent examination by a licensed physician, psychologist or psychiatrist
and a written report with recommendations, should be obtained prior to the polygraph
examination being administered.

VII. RESPONSIBILITIES OF THE AGENCY/DEPARTMENT TO THE POLYGRAPHIST

In order for the polygraphist to maintain and improve his/her professional competency, the
employing agency/department should allow the examiner:

1. To attend a minimum of one professional polygraph seminar on a yearly basis. Traveling,
living and attendance expenses in this regard, should be paid for by the agency/department
employment the polygraphist.

2. To require membership in appropriate professional organizations, reimbursing the actual
cost of membership and/or assessments

IX. REEXAMINATION

A. As a person’s mental and physical condition affects the test results, the polygraphist must
occasionally conduct reexaminations. Even after reexamination, the polygraphist is not always
able to determine if the person is being truthful or untruthful.

B. If an indefinite finding is reported by the polygraphust, it is not to be interpreted as
indicating truthfulness or untruthfulness. It merely indicates that the person should have the
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